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THE FUTURE OF PUBLIC INTERNATIONAL LAW:
BETWEEN CONTEMPORARY PHILOSOPHY AND THE LAW
Dr. Khalifa Ali Alfadhel 

Abstract
This paper talks about the future of public international law, where
the classical Westphalian understanding of the notion, accompanied
with the PCIJ’s Lotus principle are no longer accepted. The idea of The
Law of Peoples as articulated by John Rawls is becoming a reality. The
role of NGOs and TNCs has developed rapidly in recent years, to the
degree that it is – almost – safe to say that international law is no
longer the product of the sovereign will of States.
The concept of State sovereignty is highly challenged in recent times.
Contemporary political philosophy and the practice of States and
international persons has demonstrated that the future of
international law is leaning towards a brighter outlook, where a utopia
of ‘justice as fairness’ is coming to existence. This paper does not
suggest that the time has come to celebrate the end of history,
however, a smaller rejoice is appropriate, in order to recognize an
evolutionary step in human practice.

Introduction
International law and State sovereignty are important topics to any
legal scholar. The two concepts have been clashing with each other
before the establishment of the United Nations and the formation of a
stabilized world community with significant global governance. Prior to
the establishment of the United Nations in 1945, the League of Nations
 LLB (hons), LLM (merit), PhD (University of Leeds). Assistant professor of public international
law – University of Bahrain. Member of the board of trustees – Bahrain Institute for Political
Development.
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was a mixture of States, which never acknowledged a power superior to
their own. Therefore it did not succeed to form a global forum with
sovereign power over its member States, which led eventually to the
strike of the Second World War in 1939. 1 The failure of the League of
Nations and the establishment of the United Nations show the
importance that global governance has in maintaining international
stability, and with entering the twenty-first century; the concept of
sovereignty must have changed from what it was nearly a century ago.
The understanding of international law is changing with the
overlapping influence of global legal pluralism. In other words,
international law is understood differently from what it was prior to the
Second World War. This paper will demonstrate how international law
developed rapidly in recent decades with the emergence of non-State
actors and their significant role in shaping the world system that we live
in today. The idea of State sovereignty is being challenged itself.
Westphalian sovereignty is no longer acceptable in today’s world. States
must acknowledge powers superior to their own authority in order to
coexist together in a peaceful manner.
This paper will demonstrate how the future of international law
redefines the concept of sovereignty. This is through the emergence of
the market-State and the cosmopolitan-State systems, which are
contemporary alternatives to Westphalian Orthodoxy. Furthermore, the
importance in rethinking the concept of sovereignty falls under the idea
that global governance could not be effective if States did not recognize
a power higher than their own.

1 SC Neff, ‘A Short History of International Law’, in M. Evans (ed.), International Law
(2nd edn., Oxford University Press 2006) 47. On the failure of the League of Nations,
see generally CG Fenwick, ‘The “Failure” of the League of Nations’ (1936) 30 AJIL 506;
LM Goodrich, ‘From League of Nations to United Nations’ (1947) 1 International
Organization 3; J Joffe, ‘Collective Security and the Future of Europe’ (1992) 34
Survival 36; TJ Knock, Woodrow Wilson and the Quest for a New World Order
(Princeton University Press 1995).
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The works of John Rawls are the most significant contribution to
contemporary philosophy. Rawls revisited the social contract tradition in
his magnum opus, A Theory of Justice.1 However, he certainly
contributed to the development of international law in his major work,
The Law of Peoples, which illustrated a global social contract.2 Although
he made a number of exceptions to his original theory; the work
identifies the future trends in international law, as a concept. This paper
will highlight on the contribution of Rawls in understanding the future of
international law, and how it also redefines sovereignty. Both law and
contemporary philosophy are essential for the full comprehension of the
issues in hand.

Sovereignty: From Westphalia to SS Lotus
Sovereignty is the most important aspect of international law. In the
age of globalized governance with the overlapping influence of global
legal pluralism, the traditional understanding of sovereignty is heavily
challenged. Sovereignty (in its conservative sense) may be defined as
‘the ultimate legal authority within a national legal system (internal
sovereignty) and the power which a [S]tate has to conduct relations with
other [S]tates according to the rules of international law’.3
In 1648, the settlement of Westphalia was embraced in Europe, which
introduced a new concept of sovereignty known as the Westphalian
sovereign system.4 It emphasized on the superiority of the State, giving it
1 J Rawls, A Theory of Justice (Harvard University Press 1971).
2 J Rawls, The Law of Peoples with the Idea of Public Reason Revisited (Harvard
University Press 2001).
3 C Warbrick, ‘States and Recognition in International Law’ in M. Evans (ed.),
International Law (2nd edn., Oxford University Press 2006) 219.
4 L Gross, ‘The Peace of Westphalia, 1648-1948’ (1948) 42 AJIL 20; D Paul,
‘Sovereignty, Survival and the Westphalian Blind Alley in International Relations’
(1999) 25 Review of International Relations 217; D Philpott, ‘Westphalia, Sovereignty
and International Society’ (1999) 47 Political Studies 566; A Osiander, ‘Sovereignty,
International Relations and the Westphalian Myth’ (2001) 55 International
Organization 251.
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absolute power over its territory and providing each State with the right
to pursue its interests without destroying the other within the
international system.1 The Westphalian settlement illustrated what was
known as sovereignty throughout Europe during the medieval era. After
adopting the Peace of Westphalia, international law developed in
Europe, allowing the emergence of an international community.
However, the binding effect of international law at the time was subject
to consent, coming from the idea of that no power was superior to the
State.2
The Permanent Court of International Justice (PCIJ) reaffirmed the
idea of absolute sovereignty in SS Lotus.3 The Lotus principle stipulated:
International law governs relations between independent States. The
rules of law binding upon States therefore emanate from their own free
will as expressed in conventions or by usages generally accepted as
expressing principles of law and established in order to regulate the
relations between these co-existing independent communities or with
a view to the achievement of common aims. Restrictions upon the
independence of States cannot therefore be presumed.4

However, the idea of absolute State sovereignty as provided in the
aforementioned verdict is heavily challenged, and many contemporary
legal scholars no longer accept the Lotus principle as a compelling

1 GM Lyons and M Mastanduno, ‘Introduction: International Intervention, State
Sovereignty, and the Future of International Society’ in GM Lyons and M Mastanduno
(eds.), Beyond Westphalia (John Hopkins University Press 1995) 5.
2 Gross (n 5) 37.
3 S.S. Lotus (Fr. v. Turk.), 1927 PCIJ (ser. A) No. 10 (Sept. 7). For commentary on the
case, see generally GW Berge, ‘The Case of the “SS Lotus”’ (1928) 26 Michigan Law
Review 361; MO Hudson, ‘The Sixth Year of the Permanent Court of International
Justice’ (1928) 22 AJIL 1; MO Hudson, ‘Opinions of the International Court’ (1928) 14
ABAJ 45; WE Beckett, ‘Decisions of the Permanent Court of International Justice on
Points of Law and Procedure of General Application’ (1930) 11 Brit. YB Int'l L. 1; MM
Whiteman, ‘The Codification of the Responsibility of States’ (1930) 8 NYULQ Rev. 185.
4 S.S. Lotus ibid para. 44.
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international law norm.1 In an age of globalization with the leading role
of non-State actors, Westphalian Orthodoxy is profoundly questioned. In
other words, the concept of sovereignty no longer holds a timeless or
universal meaning, being no more than an image in the political
imagination.2

Sovereignty Revisited
State sovereignty is competing with the external influence of
international organizations on one hand, and the internal challenge of
market expansion with the flow of people, commodities and capital on
the other.3 The Westphalian State is replaced by ‘market States’ and an
international cosmopolitan system. Market States are based on
principles, such as market liberalization, free movement of capital, goods
and services, and, minimal trade regulations. These States are governed
in the shadows of Transnational Corporations (TNCs).4
The influence of these TNCs is very high, especially in terms of
international law, since they succeeded throughout the past decades in
introducing the norm of lex mercatoria where private merchants could
generate a binding international custom that is enforceable in
international tribunals.5 Therefore, the private sector succeeded in
making its own international norms beyond the traditional internationallaw making process, and succeeded as well in demonstrating that lex
mercatoria (which is a binding international custom) was adopted and
1 SW Waller and AM Simon, ‘Analyzing Claims of Sovereignty in International
Economic Disputes’ (1985) 7 Nw. J. Int'l L. & Bus 1; P Weil, ‘The Court Cannot Conclude
Definitively... Non Liquet Revisited’ (1998) 36 Colum. J. Transnat'l L. 109; AE Roberts,
‘Traditional and Modern Approaches to Customary International Law: A
Reconciliation’ (2001) 95 AJIL 757; BR Roth, ‘The Enduring Significance of State
Sovereignty’ (2004) 56 Fla. L. Rev. 1017.
2 J Bartelson, ‘The Concept of Sovereignty Revisited’ (2006) 17 Eur. J. Int'l L 463, 465.
3 Ibid 467-9.
4 DJ Bederman, Globalization and International Law (Palgrave MacMillan 2008) 14752.
5 Ibid.
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practiced without States’ opinio juris, which shows that binding
international law was created beyond the sovereign will.
On the other hand, State sovereignty is challenged by a global civil
society. The evolving influence of Non-Governmental Organizations
(NGOs) is extreme in the international level. NGOs consist of many
individuals, from politicians to artists and filmmakers, all of which have a
significant role in global governance. Through NGOs many aspects of
international affairs changed throughout the years. Such organizations
had a vital role in introducing many issues to the international
community through different means including inter alia
environmentalism. Individuals in such organizations feel a strong bond
between them that is even closer than the one they have with their
citizens, and thus, another challenge to the traditional functioning of the
‘medieval State’.1
Furthermore, NGOs have a leading role in international regulating in
various issues. These NGOs are institutions that have enforceable norms,
and thus, constitute binding rules. In other words, NGOs could be
considered as international lawmakers. The Basel Committee is an
international financial regulatory organization with a non-governmental
character.2 Its key objective is to lay out standards of operations in
financial institutions throughout the world. As to international law, such
financial regulating organizations do not have a formal international
personhood, but still practice an important role in regulating the
financial operations of banks on a multinational level.3
1 Ibid 153-4.
2 On the structure and relation between the Basel Committee and international law,
see generally AM Slaughter, AS Tulumello, and S Wood, ‘International Law and
International Relations Theory: A New Generation of Interdisciplinary Scholarship’
(1998) 92 AJIL 367; I Bantekas, ‘The International Law of Terrorist Financing’ (2003) 97
AJIL 315; MS Barr and GP Miller, ‘Global Administrative Law: The View From Basel’
(2006) 17 Eur. J. Int'l L 15.
3 D Zaring, ‘International Law by Other Means: The Twilight Existence of International
Financial Regulatory Organizations’ (1998) 33 Tex. Int’l LJ 327, 328.
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Moreover, the World Commission on Dams also does not have a
formal international personhood, but like the Basel Committee, it has a
vital role in regulating binding rules within a multinational level.1
Therefore, these NGOs are considered to have a leading role in
international law making, and thus, this is an example of how
international law has changed in an age of globalization. The role of
these NGOs in regulating matters internationally shows the overlapping
influence of global legal pluralism, since certain matters like financial
regulating are not only subject to domestic norms. Furthermore, the
international influence of NGOs also shows that international law is no
longer the product of sovereign will.
Moreover, States have failed to perform their traditional functions in
recent times. Individuals tend to resolve their disputes through
alternative methods such as arbitration or mediation instead of State
courts.2 Private owned security companies are taking the role of
providing security to many individuals, and prisoners are held in private
owned facilities.3 These are just examples of how the traditional State
changed, and with it its main functions. Therefore, State compliance
with international law is no longer voluntary; it is a matter of
‘sovereignty sharing’, especially with the emergence of a ‘borderless
world’ in the twenty-first century.4 The Westphalian Orthodoxy is dead,
and the market and cosmopolitan State system replaced it.

1 See P McCully, ‘The Use of a Trilateral Network: An Activist's Perspective on the
Formation of the World Commission on Dams’ (2000) 16 Am. U. Int'l L. Rev. 1453; A
Imhof, S Wong and P Bosshard, Citizens' Guide to the World Commission on Dams
(International Rivers Network 2002); NK Dubash, ‘Global Norms Through Global
Deliberation? Reflections on the World Commission on Dams’ (2009) 15 Global
Governance: A Review of Multilateralism and International Organizations 219.
2 BZ Tamanaha, ‘Understanding Legal Pluralism: Past to Present, Local to Global’
(2007) 29 Sydney Law Review 375, 394.
3 Ibid.
4 Bederman (n 13) 147
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Further, the international community engaged itself in ‘constituting’
States. The constitutions of East Timor and Sudan were implemented by
external powers. The constitution of East Timor was adopted under
international administration.1 Security Council Resolution 1272 founded
the United Nations Transitional Administration in East Timor (UNTAET),
which illustrated the framework under which the constitution was to be
made.2 However, the actual constitutional writing process was made by
the Timorese.3 UNTAET’s role was limited in providing the legal
framework, without interfering with the substance of the constitution.
Although, it could be seen that the sovereignty of the newly
independent State of East Timor was handicapped by the involvement of
international institutions remotely in making its constitution. Setting out
the legal framework of the constitution writing process by an external
power is interference on sovereignty by all means.
The Sudanese constitution on the other hand was also influenced by
external powers. Sudan suffered twenty years of insurgency in its civil
war. The government in Khartoum introduced an Islamic Constitution in
1998, despite the religious differences in the Animist and Christian
South; therefore, a constitutional settlement was important to
determine peace in the country.4 Negotiations between the North and
the South were held under the good offices of international actors; this
led to the adoption of the Comprehensive Peace Agreement. 5 The
Agreement illustrated the framework under which the constitutionalmaking process was to be held.6 The actual constitution was written in
Khartoum without any direct external intervention; however, it has been

1 P Dann and Z Al-Ali, ‘The Internationalized Pouvoir Constituant: Constitution-Making
under External Influence in Iraq, Sudan and East Timor’ (2006) Max Planck Yearbook
of United Nations Law 431.
2 Ibid 431-2.
3 Ibid 433.
4 Ibid 442.
5 Ibid 443-4.
6 Ibid.
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done under the framework of the Comprehensive Peace Agreement.1
Therefore, the Sudanese constitution has been written beyond the
sovereign will of Sudan, although it was influenced indirectly by foreign
powers.
Nonetheless, in the age of globalized governance, the international
community has engaged itself in dictating constitutions to States,
whether that was directly or indirectly. If States cannot provide their
own ‘hallmark of sovereignty’ they cannot certainly be effective actors in
international law making, and thus, international law is far from being
the product of their sovereign desire, since their sovereignty is heavily
disputed.2

Towards a Law of Peoples
The previous sections have provided the doctrinal and international
behavioral development of international law, through the redefinition of
the concept of sovereignty in light of the evolving role of TNCs, NGOs
and the international community’s involvement in the writing of
conditions of States. However, political philosophy provides a richer
understanding of the political evolution of human behavior and political
thought in both domestic and international levels.
Francis Fukuyama provided a comprehensive outline on the political
evolution of man in The Origins of Political Order.3 Although he
thoroughly discussed the development of collective human societies,
since prehistoric ages, to the development of State, from Chinese
tribalism and Mamluk chivalry, to the maturity of the rule of law and the
decay of Christian theocracy; he did not deliberate on developments in
the international arena, and the prospects of an evolution in
international law. The lack of such comprehension on the importance of

1 Ibid 446-9.
2 Ibid 424.
3 F Fukuyama, The Origins of Political Order: From Prehuman Times to the French
Revolution (Profile Books 2011).
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international law and its philosophical evolution is echoed in many
neoconservative writings, coming from a point of view that supports the
supremacy of the United States and its capitalist values, and its leading
role in international relations, which minimizes the impact and role of
international law.1
The previous idea if furthermore justified by Fukuyama’s greatest
work, The End of History.2 In this book, he supposes that mankind have
reached the final step of political evolution through the adoption of
liberal democracy as a form of government and it is just a matter of time
where all societies in the world are going to adopt such value, and thus,
a celebration on the end of history was appropriate. Such articulation
suggests that a form of world government was to be established – even
indirectly – and thus, the discussion of international law, which
encompasses numerous legal systems, cultural differences, political
convections, historical complexities and religious dogmas was
irrelevant.3 However, Fukuyama and his supporters are definitely
wrong.4
The pioneer of contemporary liberal philosophy, John Rawls,
reinvented the social contract tradition. He engineered a social construct
based on a number of pillars. In his book, A Theory of Justice, Rawls
1 For a comprehensive review on such neoconservative literature, see J McGowan,
American Liberalism: An Interpretation of Our Time (University of North Carolina Press
2007) 124-33.
2 F Fukuyama, The End of History and the Last Man (Free Press 1992).
3 IA Crawford, ‘Space, World Government, and “The End of History”’ (1993) 46 British
Interplanetary Society Journal 415-420.
4 For a detailed critique on Fukuyama’s articulation, see generally S Marks, ‘The End
of History-Reflections on Some International Legal Theses’ (1997) 8 Eur. J. Int'l L. 449;
AC Aman Jr, ‘The Globalizing State: A Future-Oriented Perspective on the Public\
Private Distinction, Federalism, and Democracy’ (1998) 37 Vand. J. Transnat'l l. 769; PJ
Spiro,’The Citizenship Dilemma’ (1999) 51 Stanford Law Review 597; M Beutz,
‘Functional Democracy: Responding to Failures of Accountability’ (2003) 44 Harv. Int'l
LJ 387; A Paulus, ‘The War against Iraq and the Future of International Law:
Hegemony or Pluralism’ (2003) 25 Mich. J. Int'l L. 691.
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based his understanding of justice as fairness on two principles: liberty
and equal opportunities.1 His notion that ‘liberty can only be limited for
the sake of liberty’ led many to criticize him, including HLA Hart, and his
contemporary, Jürgen Habermas.2
Regardless of the long debate with Habermas, Rawls extended his
theory of justice to a wider international level. He expressed that a ‘law
of peoples’ was likely to emerge, in a very controversial publication that
held the same name of his extended theory. In The Law of Peoples,
Rawls understands peoples as collective individuals, who share common
sympathies and moral convictions under a mutual system of
government.3 The association that makes such peoples collectively
unified in an international system of cooperation is based on a number
of principles:
1. Peoples (as organized by their government) are free and
independent, and their freedom and independence is to be
respected by other peoples.
2. Peoples are equal and parties to their own agreements.
3. Peoples have the right of self-defense but no right to war.
4. Peoples are to observe a duty of non-intervention.
5. Peoples are to observe treaties and undertakings.
6. Peoples are to observe certain specified restrictions on the conduct
of war (assumed to be in self-defense).
7. Peoples are to honor human rights.4

1 Rawls, A Theory of Justice (n 2) 54.
2 See HLA Hart, ‘Rawls on Liberty and its Priority’ (1973) 40 The University of Chicago
Law Review 534; J Habermas, ‘Reconciliation through the Public use of Reason:
Remarks on John Rawls's Political Liberalism’ (1995) 92 The Journal of Philosophy 109.
For Rawls’s response to this criticism, see J Rawls, ‘The Basic Liberties and Their
Priority’ (1982) 3 The Tanner Lectures on Human Values 1; J Rawls, ‘Political
Liberalism: A Response to Habermas’ (1995) 92 The Journal of Philosophy 132.
3 Rawls, The Law of Peoples (n 3) 23-7.
4 J Rawls, ‘The Law of Peoples’ (1993) 20 Critical Inquiry 36, 46. This paper was a
previous version of the book that later held the same title.
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The political evolution of mankind in the international level (which
Fukuyama failed to recognize) confirms the aforementioned principles.
Although not necessarily in State practice and the behavior of
governments (both democratic and non-democratic). However, it is safe
to say, that the international civil society has affirmed such principles,
and is representative of peoples – to a large extent. Nonetheless, if the
international community (States) does not endorse these principles, we
are not in front of a law of peoples.
Another feature of the law of peoples is that it is not based on a
unified international system of governance. Although Rawls’s main
argument is based on political liberalism; the law of peoples does not
support any specific comprehensive moral, ideological, religious or
political doctrine. However, it does require the necessity to accept a
decent or reasonable foundational philosophical structure.1 He
expressed this in his highly controversial idea of a realistic utopia, where
he compromised on the principles of justice, which his original theory
was based upon.2
It is indeed difficult to find a universal moral system. However, the
principles by which the law of peoples is based upon cannot be divisive.
Therefore, it is safe to conclude that the future of international law is in
the form of a law of peoples, where it is heavily endorsed by
international NGOs and is just a matter of time before it is confirmed by
State practice.

Conclusion
This paper discussed thoroughly the doctrinal and philosophical
development of international law. It did not propose a prophecy on the
future of the concept, rather, a calculated foresight on the path of
1 Ibid 50.
2 Rawls, The Law of Peoples (n ) 17. For a critique see TW Pogge, ‘An Egalitarian Law
of Peoples’ (1994) 23 Philosophy & Public Affairs 195; CR Beitz, ‘Rawls's Law of
Peoples’ (2000) 110 Ethics 669; R Martin and DA Reidy (eds.), Rawls’s Law of Peoples:
A Realistic Utopia? (Wiley-Blackwell 2008).
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collective humanitarian evolution. It presented how international NGOs
and TNCs will have a significant binding role in international relations,
and how the concept of sovereignty will be redefined in the future. It
also discussed the philosophical developments in the field, where the
prospects of an international enlightenment are very likely, where
sovereignty can no longer be a limitation.
The role of the international civil community accompanied by the
influence of TNCs has developed rapidly in recent decades. The global
acceptance of human rights and liberal values became a reality that
stretched beyond State sovereignty, where one could recognize that
such actors became leading international lawmakers.
However, the future prospects of the development of international
law cannot be limited to the philosophical aspirations of Rawls and other
contemporary philosophers unless supported by doctrinal enhancement.
Therefore, a celebration of Fukuyama’s End of History cannot be
achieved in the international level, unless State practice supports the
establishment of an international realistic utopia.

[College of Law UAE University]

Published by Scholarworks@UAEU, 2018

47

13

Journal Sharia and Law, Vol. 2018, No. 74 [2018], Art. 11

[Dr. Khalifa Ali Alfadhel]

Bibliography
1. Aman AC Jr, ‘The Globalizing State: A Future-Oriented Perspective
on the Public\ Private Distinction, Federalism, and Democracy’
(1998) 37 Vand. J. Transnat'l l. 769.
2. Bantekas I, ‘The International Law of Terrorist Financing’ (2003)
97 AJIL 315.
3. Barr MS and GP Miller, ‘Global Administrative Law: The View
From Basel’ (2006) 17 Eur. J. Int'l L 15.
4. Bartelson J, ‘The Concept of Sovereignty Revisited’ (2006) 17 Eur.
J. Int'l L 463, 465.
5. Beckett ME, ‘Decisions of the Permanent Court of International
Justice on Points of Law and Procedure of General Application’
(1930) 11 Brit. YB Int'l L. 1.
6. Bederman DJ, Globalization and International Law (Palgrave
MacMillan 2008).
7. Beitz CR, ‘Rawls's Law of Peoples’ (2000) 110 Ethics 669.
8. Berge GW, ‘The Case of the “SS Lotus”’ (1928) 26 Michigan Law
Review 361.
9. Beutz M, ‘Functional Democracy: Responding to Failures of
Accountability’ (2003) 44 Harv. Int'l LJ 387.
10. Crawford IA, ‘Space, World Government, and “The End of
History”’ (1993) 46 British Interplanetary Society Journal 415.
11. Dann P and Z Al-Ali, ‘The Internationalized Pouvoir Constituant:
Constitution-Making under External Influence in Iraq, Sudan and
East Timor’ (2006) Max Planck Yearbook of United Nations Law
431.
12. Dubash NK, ‘Global Norms Through Global Deliberation?
Reflections on the World Commission on Dams’ (2009) 15 Global
Governance: A Review of Multilateralism and International
Organizations 219.
13. Fenwick GC, ‘The “Failure” of the League of Nations’ (1936) 30
AJIL 506.

48

[Year 32, Issue No. 74 April 2018]

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2018/iss74/11

]

14

alfadhel: ?????? ??????? ?????? ?????: ??? ??????? ???????? ????????

[T HE

FUTURE OF PUBLIC INTERNATIONAL LAW: BETWEEN CONTEMPORARY PHILOSOPHY AND THE LAW]

14. Fukuyama F, The End of History and the Last Man (Free Press
1992).
15. --------- The Origins of Political Order: From Prehuman Times to the
French Revolution (Profile Books 2011).
16. Goodrich LM, ‘From League of Nations to United Nations’ (1947) 1
International Organization 3.
17. Gross L, ‘The Peace of Westphalia, 1648-1948’ (1948) 42 AJIL 20.
18. Habermas J, ‘Reconciliation through the Public use of Reason:
Remarks on John Rawls's Political Liberalism’ (1995) 92 The
Journal of Philosophy 109.
19. Hart HLA, ‘Rawls on Liberty and its Priority’ (1973) 40 The
University of Chicago Law Review 534.
20. Hudson MO, ‘Opinions of the International Court’ (1928) 14 ABAJ
45.
21. --------- ‘The Sixth Year of the Permanent Court of International
Justice’ (1928) 22 AJIL 1.
22. Imhof A, S Wong and P Bosshard, Citizens' Guide to the World
Commission on Dams (International Rivers Network 2002).
23. Joffe J, ‘Collective Security and the Future of Europe’ (1992) 34
Survival 36.
24. Knock TJ, Woodrow Wilson and the Quest for a New World Order
(Princeton University Press 1995).
25. Lyons GM and M Mastanduno, ‘Introduction: International
Intervention, State Sovereignty, and the Future of International
Society’ in GM Lyons and M Mastanduno (eds.), Beyond
Westphalia (John Hopkins University Press 1995).
26. Marks S, ‘The End of History-Reflections on Some International
Legal Theses’ (1997) 8 Eur. J. Int'l L. 449.
27. Martin R and DA Reidy (eds.), Rawls’s Law of Peoples: A Realistic
Utopia? (Wiley-Blackwell 2008).
28. McCully P, ‘The Use of a Trilateral Network: An Activist's
Perspective on the Formation of the World Commission on Dams’
(2000) 16 Am. U. Int'l L. Rev. 1453.

[College of Law UAE University]

Published by Scholarworks@UAEU, 2018

49

15

Journal Sharia and Law, Vol. 2018, No. 74 [2018], Art. 11

[Dr. Khalifa Ali Alfadhel]

29. McGowan J, American Liberalism: An Interpretation of Our Time
(University of North Carolina Press 2007).
30. Neff SC, ‘A Short History of International Law’, in M. Evans (ed.),
International Law (2nd edn., Oxford University Press 2006).
31. Osiander A, ‘Sovereignty, International Relations and the
Westphalian Myth’ (2001) 55 International Organization 251.
32. Paul D, ‘Sovereignty, Survival and the Westphalian Blind Alley in
International Relations’ (1999) 25 Review of International
Relations 217.
33. Paulus A, ‘The War against Iraq and the Future of International
Law: Hegemony or Pluralism’ (2003) 25 Mich. J. Int'l L. 691.
34. Philpott D, ‘Westphalia, Sovereignty and International Society’
(1999) 47 Political Studies 566.
35. Pogge TW, ‘An Egalitarian Law of Peoples’ (1994) 23 Philosophy &
Public Affairs 195.
36. Rawls J, A Theory of Justice (Harvard University Press 1971).
37. --------- ‘Political Liberalism: A Response to Habermas’ (1995) 92
The Journal of Philosophy 132.
38. --------- ‘The Basic Liberties and Their Priority’ (1982) 3 The Tanner
Lectures on Human Values 1.
39. --------- The Law of Peoples with the Idea of Public Reason
Revisited (Harvard University Press 2001).
40. Roberts AE, ‘Traditional and Modern Approaches to Customary
International Law: A Reconciliation’ (2001) 95 AJIL 757.
41. Roth BR, ‘The Enduring Significance of State Sovereignty’ (2004)
56 Fla. L. Rev. 1017.
42. Slaughter AM, AS Tulumello, and S Wood, ‘International Law and
International Relations Theory: A New Generation of
Interdisciplinary Scholarship’ (1998) 92 AJIL 367.
43. Spiro PR, ‘The Citizenship Dilemma’ (1999) 51 Stanford Law
Review 597.
44. Tamanaha BZ, ‘Understanding Legal Pluralism: Past to Present,
Local to Global’ (2007) 29 Sydney Law Review 375.

50

[Year 32, Issue No. 74 April 2018]

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2018/iss74/11

]

16

alfadhel: ?????? ??????? ?????? ?????: ??? ??????? ???????? ????????

[T HE

FUTURE OF PUBLIC INTERNATIONAL LAW: BETWEEN CONTEMPORARY PHILOSOPHY AND THE LAW]

45. Waller SW and AM Simon, ‘Analyzing Claims of Sovereignty in
International Economic Disputes’ (1985) 7 Nw. J. Int'l L. & Bus 1.
46. Warbrick C, ‘States and Recognition in International Law’ in M.
Evans (ed.), International Law (2nd edn., Oxford University Press
2006).
47. Weil P, ‘The Court Cannot Conclude Definitively... Non Liquet
Revisited’ (1998) 36 Colum. J. Transnat'l L. 109.
48. Whiteman MM, ‘The Codification of the Responsibility of States’
(1930) 8 NYULQ Rev. 185.
49. Zaring D, ‘International Law by Other Means: The Twilight
Existence of International Financial Regulatory Organizations’
(1998) 33 Tex. Int’l LJ 327, 328.

[College of Law UAE University]

Published by Scholarworks@UAEU, 2018

51

17

Journal Sharia and Law, Vol. 2018, No. 74 [2018], Art. 11

][Dr. Khalifa Ali Alfadhel

مستقبل القانون الدولي العام:
بين الفلسفة المعاصرة والقانون

د .خليفة علي الفاضل
يتناول هذا البحث مستقبل القانون الدويل العام بعد جتاوز العامل للمفهوم
التقليدي للسيادة املستوحى من اتفاقية وستفاليا واملبادئ الواردة يف حكم حمكمة
العدل الدولية الدائمة يف قضية "أس أس لوتس" .إن فكرة قانون الشعوب التي جاء
هبا الفيلسوف األمريكي جون رولز بدأت تتحقق كواقع ،سيام مع الدور البارز
للمنظامت غري احلكومية و الرشكات متعددة اجلنسيات لدرجة أنه يمكن التأكيد بأن
القانون الدويل العام مل يعد يصدر بناء عىل اإلرادة السيادية للدول وحدها.
إن التطورات األخرية يف القانون الدويل العام تبني بأن ممارسات الدول يف اآلونة
األخرية تنسجم من حيث املبدأ مع الفكر الفلسفي املعارص حيث أهنا متيل نحو
التحرر من الفكرة التقليدية للسيادة .و لكن مع ذلك ال يمكن اجلزم وبشكل هنائي
أن القانون الدويل العام حتول من قانون للدول إىل قانون للشعوب ،ولكنه و يف أقل
تقدير يميش يف خطى ثابتة نحو تغري جذري عىل املستويات املفاهيمية والتطبيقية.
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